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September 29, 2010 
 
 
 
Alfred M. Pollard, General Counsel 
Federal Housing Finance Agency 
Fourth Floor, 1700 G Street, NW 
Washington, DC  20552 
 
 Re:  Public Comments on “Guidance on Private Transfer Fee Covenants” [No. 2010-N-11] 
 
Dear Mr. Pollard: 
 

As real estate attorneys whose practice has involved the creation and operation of thousands 
of condominiums and planned communities throughout the United States over the last 37 years, we 
are writing to express our opposition to the Federal Housing Finance Agency’s proposed guidance 
No. 2020-N-11 on Private Transfer Fee Covenants.  If implemented in its present form, the proposed 
guidance will have a widespread adverse impact on an already struggling housing market, denying 
home buyers access to mortgage financing, further eroding the market for those trying to sell their 
homes, and making it more costly for homeowners to live in communities that currently use transfer 
fees to offset the cost of various programs and services that benefit the community.  These far 
reaching, and presumably unintended, consequences would all be in contravention of FHFA's stated 
mission to support housing finance and affordable housing. 

 
We are urging FHFA to withdraw the proposed guidance in its entirety and allow the state 

legislatures to address the issue of private transfer fee covenants as they see fit.  Alternatively, we 
would ask FHFA to revise the proposed guidance to avoid adversely impacting hundreds of 
thousands of homes, by exempting transfer fee covenants imposing "beneficial" transfer fees — i.e., 
transfer fees payable to owners associations or other nonprofits and devoted to the ongoing or future 
benefit of the land encumbered by the covenant or the community of which it is a part.   

 
 It appears that the impetus for, and primary target of, FHFA's proposed guidance is some 
relatively recent activity promoting the use of private transfer fee covenants as a tool to generate an 
income stream for the developer or landowner who records the covenant.  Often, these arrangements 
require little, if any, of the fees collected to be used to benefit the properties which pay them or the 
communities of which they are a part.  As you may be aware, the collaborative efforts of a number of 
different groups have produced legislation restricting "non-beneficial" transfer fee covenants in at 
least 17 states, with similar legislation introduced in at least 4 other states.  We expect more 
enactments in the 2010-2011 legislative session.     
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 Notably, in at least 12 of the 17 states which have passed laws to address private transfer fee 
covenants, the final law has contained exceptions for transfer fees payable to owners associations and 
other nonprofit entities, at least to the extent that the covenant requires the fees to be used for the 
ongoing benefit of the property subject to the covenant and the community of which it is a part.  
However, FHFA's proposed guidance “does not distinguish between private transfer fee covenants 
which purport to render a benefit to the affected property and those which accrue value only to 
unrelated third parties.”  75 Fed. Reg. 49932-33.  Rather, it would direct Fannie Mae and Freddie 
Mac and the Federal Home Loan Banks not to purchase any mortgage loan where the mortgage is 
secured by land that is subject to any transfer fee covenant — even if that fee is payable to an owners 
association and is devoted to purposes which directly benefit the owners of the subject property, such 
as ongoing community services and programs or improvements to or replacement of community 
facilities.  In this respect, the proposed guidance, if adopted in its present form, would contradict and 
undermine the will of the people and the legislature in every state that has addressed this issue and 
concluded that covenants providing for beneficial transfer fees should be exempted from any general 
prohibition of private transfer fee covenants.   
 
 While the promotion of non-beneficial transfer fee covenants as a mechanism for producing 
income for the covenanting landowner or developer is a fairly recent occurrence, transfer fee 
covenants, as a legal concept, have been used for a variety of legitimate, beneficial purposes in 
communities all across the country for many, many years.  Hundreds of thousands of homes1 across 
the United States are subject to transfer fee covenants which require use of the transfer fees collected 
(typically less than ¾ of 1% of the resale price2) for such things as: 

• providing initial working capital to owners associations and helping fund capital reserves 
for future maintenance, repair and replacement of community improvements, enabling 
the association to charge lower common expenses assessments and making the ongoing 
cost of living in the community more affordable for all; 

• promoting the arts and cultural programs and provide educational, recreational, and social 
programs and services for the benefit of residents of the communities that pay the transfer 
fees; 

• providing for environmental mitigation and protection of endangered and threatened 
species and wildlife habitat; 

                                                 
1 In a 2010 membership survey conducted by the Community Associations Institute, over 600 communities 

encompassing more than 480,000 homes reported having transfer fee covenants that benefited the community.  Our 
firm alone has been involved in the creation of more than 50 communities, to encompass over 225,000 homes when 
fully developed, that collect and use transfer fees for the benefit of the homes that pay them and the communities of 
which they are a part.  See Exhibit A for specific examples of these communities.  

2 Among the communities responding to the 2010 Community Associations Institute survey which reported 
having a transfer fee based on a percentage of the sale price, 83% reported a percentage of ¾ of 1% of the sale price 
or less and 71% reported a transfer fee of 1/2 of 1% of the sales price or less.  Among the communities reporting a 
transfer fee in a fixed amount, 78% reported a fee of $500 or less and 56% reported a fee of $250 or less.  
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• protecting artifacts and archeologically significant features; 

• funding nonprofit entities which provide ongoing monitoring and enforcement of historic 
facade easements and conservation easements; and 

• helping to fund affordable housing initiatives. 
 
 These beneficial transfer fee covenants have been widely accepted by the market place, and 
we have seen no empirical data suggesting that they have limited property transfers or impaired the 
marketability of property in any way.  To the contrary, some of the top-selling communities in the 
country collect and use transfer fees for these beneficial purposes3, and many of the communities we 
work with report that they have continued to see more sales than their competition throughout the 
worst housing market in decades.   
 
 We are also unaware of any support for the assertion that beneficial transfer fees create 
instability or reduce liquidity in the primary or secondary mortgage markets, increase the cost of 
home ownership (in fact, the opposite is true4) or create any legal uncertainty or risk not normally 
present in the title industry.  They do not "complicate a residential real estate transaction" any more 
than other financial obligations or liens typically associated with property being transferred -- title 
companies and closing attorneys are quite adept at identifying and dealing with liens of all types.  
There is no reason that transfer fee covenants would create any confusion or uncertainty for home 
buyers if they are recorded in the land records and properly disclosed5.  While real estate brokers and 
agents might prefer to have one less item to be disclosed and negotiated between buyers and sellers, 
we do not believe that FHFA's mission calls it to address that concern or to take action which may be 
beneficial the broker's interest but harmful to the public interest. 
                                                 

3 In 2009, at least 4 of the 10 top-selling master planned communities in the country (as identified in an 
annual survey conducted by Robert Charles Lesser & Co., an independent real estate advisory firm) were 
communities with private transfer fee covenants which dedicate the transfer fees collected to funding of programs 
and activities for the benefit of the community.  Among them was Rancho Sahuarita, a community in Tucson, 
Arizona, which contains over 5,000 existing homes and is planned to include up to 11,680 homes when fully 
developed.  According to Tucson Association of Realtors data, the average resale price of homes in Rancho 
Sahuarita dropped only 3.35% during a recent period in which FHFA reported an 8.2% drop in average resale prices 
in Arizona as a whole. 
 4 The programs and services funded by these beneficial transfer fees are attractive to many of today's home 
buyers, who are not just looking for a house, but a community and a lifestyle that is more affordable when partially 
funded with transfer fees than it would be if funded by regular assessments over the entire term of their home 
ownership. 

5 Disclosure of transfer fee obligations routinely occurs prior to contract through state-required disclosure 
documents, information sheets provided by the association, and/or by real estate agents familiar with the community 
and involved in the transaction.  Associations have a vested interest in ensuring that the transfer fee is properly 
disclosed and collected prior to closing.  It is customary for title companies or attorneys closing real estate 
transactions on lots or units in associations to request a resale certificate from the association prior to closing stating 
the amount of assessments owed on the property being sold.  In our experience, the amount of any transfer fee is 
routinely disclosed in this same certificate in order to ensure that it is paid at or prior to closing.   
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 If FHFA's proposed guidance is adopted in its present form, it will have a devastating impact 
on the housing industry as a whole, particularly in today's economy.  Unlike state legislation which 
generally applies only prospectively to prohibit the recording of new transfer fee covenants 
(and largely exempts from transfer fee prohibitions those transfer fees paid to owners associations 
and in some cases other nonprofit entities), FHFA's proposed action will render the title virtually 
unmarketable on every existing home that currently has any kind of transfer fee covenant in its chain 
of title -- even if that covenant is legally enforceable under applicable state law.  Any home owner 
whose title is subject to a transfer fee covenant will find it virtually impossible to sell their home or 
refinance their mortgage, as no lender who desires to sell to Fannie Mae, Freddie Mac, or a Federal 
Home Loan Bank (the vast majority of lenders in the home mortgage business) would consider 
making a mortgage loan to a prospective buyer.  Even a cash buyer will be reluctant to purchase in a 
community where resale opportunities would be so limited. 
 
 In most cases, the homeowners (and even the owners associations of which they are a part) 
will be powerless to amend those covenants to remove the transfer fee provisions without the consent 
of a supermajority of the owners (which is often impossible to achieve even for uncontroversial 
amendments) and/or a third party beneficiary, who is unlikely to relinquish its right to collect the fees 
without substantial compensation, which neither the homeowners or the association will be in a 
position to pay.  In many cases, beneficial covenants will have been imposed to satisfy requirements 
of local governments as a condition of development approval6, or to settle lawsuits by public interest 
groups relating to environmental mitigation, open space and affordable housing initiatives7.  In some 
communities, the owners associations have pledged transfer fee income to lenders to secure the funds 
needed to build or renovate community facilities8.   The homeowners cannot simply terminate or 
amend these covenants away to restore marketability.  
 

                                                 
6 For example, in order to obtain development approval for Avimor, a community north of Boise, Idaho 

planned for 600 homes, the developer was required to adopt a wildlife mitigation plan and wetlands mitigation plan 
approved by the Idaho Department of Fish & Game, the Bureau of Land Management (BLM), the U.S. Army Corps 
of Engineers, and Ada County, Idaho.  The mitigation plans require perpetual environmental and wildlife protection, 
maintenance, monitoring, and educational activities and employment of a conservation manager, independent of the 
owners association, which is funded in part by a transfer fee collected on lot sales. 

7 The developers of Martis Camp, described on Exhibit A, imposed transfer fees at the behest of both local 
governments and environmental groups relating to these concerns.  Notwithstanding these fees, Martis Camp has 
seen much stronger sales than other communities in the area during an extremely difficult housing market, which 
may be due in part to the value buyers see in the environmental stewardship it represents.   

8 For example, the property owners in Rancho Sahuarita, mentioned in Note 2 above, approved borrowing 
by their association of $10,000,000 to construct a community center which now includes a water park, fitness 
facility, kids club, and activity park with a pedal car racetrack, a nine-hole miniature golf course, a shaded 
playground, and an event lawn for concerts and outdoor entertainment to serve the residents of the community.  The 
approval was conditioned upon the loan being repaid solely from the transfer fees which the association is entitled to 
collect on resales of homes in the community.  


















