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Attention: Comments /RIN 2590-AA 10 

RE: Records Retention 

Dear Mr. Pollard : 

On August 4,2009, the Federal Housing Finance Agency (FHFA) issued a notice of proposed 
ruJemaking with respect to records retention (the Proposed Regulation). This letter sets forth 
the comments of the Federal Home Loan Bank of Atlanta (the Bank) with respect to the 
Proposed Regulation. We thank you for the opportunity to be heard on this important matter. 

We offer the following comments, suggestions, and requests for clarification in respect of the 
Proposed Regulation: 

• Clarify Whether FH FB Resolution 93-50 Survives After the Regulation Becomes Final. 
The final rule should specify whether it supersedes the Federal Housing Finance 
Board's Resolution 93-50, dated May 26, 1993 . 

• Clarify That a Regulated Entity May Elect to Destroy Records Immediately, Absent a 
Record Hold or Another Mandatory Retention Requirement. Please clarify that a 
regulated entity' may structure its records retention program to provide that certain 
categories o f records are destroyed immediately, so long as (i) they are not subject to a 
record hold, (ii) there is no applicable mandatory legal requirement to retain the record, 
and (iii) the regulated entity (or appropriate department thereof) has determined that 
retention o f such categories of records is not nece ssary to support litigation or the 

J For convenience, each reference to "regulated entities" in this comment letter should be read to includ e the 
Office of Finance in addition to the regulated entities. 
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administrative, bu siness, external audit, o r internal audit functions o f the regulated 
entity.	 For example, if a regul ated entity decided as a matter of policy to de stro y drafts 
of legal agreem ents immediately (as some o f the records retention literature 
recommends), this would be permitted under the Proposed Regulation, subj ect to the 
caveats noted in the previous sentence. 

•	 Clarify That a Regul ated Entity Is Not Required to Retain All Records in A ll Formats, 
Abse nt a Record Hold or Anothe r Mandatory Retention Requirement. For rec ords 
existin g in multiple formats, please clari fy th at a regul ated entity may elect to maintain 
the record in onl y one format, so long as (i) the record is not subj ect to a rec ord hold, 
(ii) there is no applicable mandatory legal requirement to retain the reco rd in all 
formats, and (iii) the regul ated en tity (or appropriate dep artment thereo f) has 
determined that retention of all formats of the relevan t category of records is not 
nece ssary to support litigation or the administrative, bu siness, external audi t, o r internal 
audit fun ctions of the regul ated entity . 

•	 Delete Definition s o f "Active Record", " Inactive Record" and "Vital Record". 
Proposed Section 1235.2 provides definitions for all o f these terms, but none o f them 
is used elsewhere in the Proposed Regulation. These definitions should be deleted , as 
their presence tends to con fuse, rather than clarify, the requirements of the Proposed 
Regulation. 

•	 Modify Definition o f "Record Hold" . T he definition o f " reco rd hold " in P rop osed 
Sec tion 1235.2 sho uld be modified to rem ove the referenc e to "examina tio n." T he 
mere occurrence o f an FHFA examina tion (or a request for do cuments by F HFA staff 
during an examination) should not trigger the formal record hold process. D ocument 
requests made by FH FA staff dur ing an examinatio n benefit from the Proposed 
Sec tion 1235.6 presumption, which as proposed generally requires the regulated entity 
to produce the requested records within one business day. N ote th at Proposed Section 
1235 .5(a)(3) by its terms only applies in connection with a potential or actual FH FA 
inve stigation, enforcement proc eeding, or litigation. The definition o f record hold in 
Proposed Sectio n 1235 .2 should be conformed to thi s more limited scope o f the 
subs tantiv e record hold provision . 

In addition, if FHFA is aware o f a potential investigation, enfor ceme nt proceeding, or 
litigation and FHFA wishes for the subjec t regulated entity to institute a record hold 
under thi s regulation , we believe FH FA sho uld provide wri tten notice to the regulated 
enti ty that it is required to institute a record hold. 

•	 Modify D efmition o f " Record Retention Schedule" . We suggest th at the first sentence 
o f this definition be revised as follows: " Record retention schedule me an s a schedule that 
details the categories o f records a regulated entity or the Office of Fin ance is required 
ffi retains and the corresponding retention pe riods." The changes clarify that many 
records retained by a regulated en tity are kep t for discretionary bu siness rea sons, and 
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not because a legal requirement forc es retention. A regulated entity sho uld be 
permitted to include, on the same re cord retention schedule, records that are sub ject to 
mandatory legal retention and rec ords retained at the option of the regulated entity. 

•	 Modify D efinition of " Retention Period". For the same reason, we suggest that the 
first sen tence o f the definition of "Re ten tion Period" be rev ised as follows: "Retention 
period means th e length of time that records mu st be a..re kept before they are 
destr oyed ." 

•	 Clarify That Proposed Secti on 1235.3(a) Only Requires D elivery to FHFA of Records 
Retention Policy and Significant Revisions Thereto. Please clarify tha t the 
requirements in Proposed Sec tion 1235.3(a) to provide the relevant FH FA deputy 
dire ctor a co py of a regulated enti ty's "written record retention program" (and any 
significant revisions th ereto) apply only to th e regulated enti ty's rec ords retention 
policy, and not to procedures or records reten tion schedules develop ed under the 
policy. 

•	 Permit a Regulated Entity to Defme in its Rec ords Retention Policy Which Agents and 
In dependent Contractor s Should be Made Sub ject to the Records Retention Program . 
In orde r for age nts and ind ependent co ntrac tors o f a regulated entity, as appropriate , to 
be bound to co mply with the Proposed Section 1235.5 record hold requirements o f a 
records retention program , the regulated entity presumably would need to obtain the 
adva nce con tractual corrunitment of each such appro priate agent and independent 
co ntrac to r to ab ide by the regulated entity's records reten tion poli cy. In order to 
comply, then, a regulated entity will need to identify in adva nce which agents and 
ind ependent co ntractors it is appropriate to sub ject to the records retention policy' 
T he final rule sho uld indicate that a regu lated entity may specify in its records retention 
policy (i) whi ch kind s o f agents and independe nt contractors of the regulated entity 
sho uld be subje cted to the records re tention policy, (ii) how and how o ften training will 
be provided to those agents and independent contractors, and (iii) wh ether the 
regulated enti ty should seek amendme nt of existing contract s with these agents and 
ind ependent co ntractors or ins tead only includ e records retention provisions in new 
co ntracts executed after the effective date of the final rule. 

•	 Indicate Whe ther the Requirement to N oti fy Agents and Independent Co n trac to rs of 
Record H old Supersedes a Regul ated E n tity's O bligations o f Confidenti ality to th e 
FHFA. Plea se indicate in the final ru le how the obligation under Prop osed Section 
1235.5(a) to notify certain agents and independent contractors of a record hold (i.e., the 
need to retain rec ords relating to an FHFA investigation, en for cement proceeding, or 

2 The Proposed Regulation fairly clearl y implies that not all of a regulated enti ty's agen ts and ind ependent 
co ntractors are required to be bound by the recor d hold requi rem ents. This is appropriate, since (i) those 
requirement s are only relevan t to a sma ll sub set o f agen ts and ind ependent con tracto rs and (ii) as a practical 
ma tter it wo uld be im po ssib le to obtain this contractu al commitmen t from all of a regula ted en tity's agents and 
inde penden t co n tractors . 
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litigation) relates to other obligations a regul ated enti ty may have to ensure the 
confidentiality of FHFA materials (e.g., confidentiality requir ements of an FHLBank 
under 12 CFR § 911.3). In the event a regulated entity faces inconsistent regulatory 
obligations, which controls? 

•	 Clarify That Proposed Section 1235.5(a)(3) Does N ot Requ ire a Regulated Entity to 
Have an In-Hou se Legal D epartment. Proposed Section 1235.5 (a)(3) appears to 
presume that each regulated entity has an in-house legal department. Plea se clarify that 
there is no stri ct regulatory requirement to have such a department. 

•	 Modify "Reasonable Period" Presumption. If a records request by FH FA under 
Proposed Section 1235.6(a) is very broad, it may be impossible for the regulated enti ty 
to provide all of the records within the timeframes established by Proposed Section 
1235.6(b) . For this reason, we ask that this provision be modified to provide that (i) 
FH FA staff are permitted to establish a longer response period at the tim e of the 
records request and (0) the " reasonable period " pre sumptions are rebuttable by th e 
regulated enti ty. 

Thank you for your co nsideration of our comment s. 

Sincerely, 


